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Arising out of Order-In-Original No ._ SD-01/Refund/64/AC/Hariom/2016-17__Dated:
16.02.2017 issued by: Assistant Commr STC(Div-I), Ahmedabad.

O q I NTHAITAGIET FT &9 vad gl (Name & Address of the Appellant/Respondent)

s

M/s Hariom Projects Pvt Ltd
S cafed 50 AT ISY F WA 3o AT § o 95 39 e & i gty A
FAIT T FETH TSR H7 37T AT GeRIGTOT 3G Tl F Hhell § |

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

AR TIHN HT TRIGTOT HTaee :
Revision application to Government of India:
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‘ A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,

@ Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

' Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) afy A & g F FHS F o A FREe § R SERR AT 3T FREW J A fedr
STERIT & gEY STBRATR & 16l & ST §U ART #, A1 fhall HSNEIR AT $5R F A1 ag el e
¥ a7 el stsRaTR g A T T & R 6% € |

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse .
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In case of goods exported outside India éxport to Nepal or Bhutan, without payment of
duty. ' : '
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Credit of any duty allowed to be utilized towards payment-of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

B SeTe Yoo (3rdier) e, 2001 & FRE o @ s RffE yom @ 5g-8 # a1 gl
ﬁ,ﬁﬁﬁmfﬁuﬁrmﬁﬁaﬁﬁa%aﬁmﬂ%ww—mwmmaﬁﬁ—ﬂ
oot & e SRIT ended fpar ST aIfRg | S | W 8. Wl ey & ftid anT 35§ H
ﬁafﬁaqﬁzﬁgwq%mzﬁwaﬁw—emaﬁﬁqﬁﬂﬂaﬁﬁm%m

The above application shall be'made in duplicate in Form No. EA—S as sbeciﬁed Under_ |

¢

Rule, 9 of Centra"_l Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

iwo copies each of the OIO and Order-In-Appeal. It should also be accompanied by a -

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ' : ’
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The revision: applicatioﬁ shall be accompanied by a fée of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. '
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- -

th_e specialiﬂ_ehch of Custom, Excise & Service Tax Appéllate .Tri_bUna.I of West Block

No.2, R.K. Ptiram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regional behph-' of C_usjto‘ms', Excise & Service Tax Appellate Tribunal .
- (CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380

016. in case.of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tnbunal shall be filed in: quadrupllcate in form EA-3 as
prescribed under Rule 6 of Central Excrse(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ’
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In case of the order covers a number of order-in- Orlglnal fee for each O.LO. should be
paid in the' aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one appllcatlon to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excrsmg Rs. 1 lacs fee of Rs.100/- for each.
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One copy of appllcatlon or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 palse as prescnbed under scheduled ltem
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covenng these and other related matter contended in the
Customs, Excise.& Service Tax Appellate Tribunal (Procedure) Rules 1982.
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qv %\‘ [(Section 35 F of the Central Excise Act, 1944, Sectlon 83 & Sectlon 86 of the Finance Act,
1994) .
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commlssmner would have to be pre-deposited. It may be noted that the.

- pre-deposit is a mandatory condition ifor filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excrse Act; 1944 Sectlon 83 & Section 86 of the Finance Act, 1994) '

Under Central Excise and' Service Tax “Duty demanded” shall mclude
(i) . amount determined under Section 11 D; '
(i) amount of erroneous Cenvat Credit taken;
(iiiy  amount payable under Rule 6 of the Cenvat Credlt Rules
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In view of above an appeal agalnst thls order shall lie before the Tribunal on payment of 10%5
of the duty demanded Where duty or duty and penalty are in dispute, or penalty, where penalt !

alone is in dispute.” ‘ e
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ORDER-IN-APPEAL

M/s Hariom Projects Pvt. Ltd., B-301 Shree Balaji Residency, Near Sangath
Silver Apartment, Sabarmati — Gandhinagar Highway, Motera, Ahmedabad — 380 005
(heremafter referred to as ‘the appellant’) has filed the present appeal against Order-in-
original No.SD-01lRefundIG4IACIHar|omI16-17 dated 16/02/2017 (hereinafter
referred to as ‘the impugned order’) passed by Assistant Commissioner, Service Tax,
Division-I, Ahmedabad (hereinafter referred to as ‘the adjddicating authority’). The
appellant who was holding Service tax registration No.AABCH444BSDO001 had provided
construction services to Military Engineering Services (MES department, Ministry of
Defence). In the Budget of 2016, Section 102 was inserted in Finance Act, 2016

granting retrospective exemption for the period 01/04/2015 to 29/02/2016 (both days

inclusive) within the period of six months from the date of assent of Hon'ble President
on Finance Bill 2016 i.e. 14/05/2016 in respect of specified services such as
construction, renovation etc. meant for use other than for commercial purpose and
rendered under works con;tracf to the Government or an authority under the
Government. The appellant filed a refund claim of Rs.1,48, 7'i 574/- on 09/11/2016
under the provisions of Section 102 of the Finance Act, 1994 (hereinafter ‘F.A., 1994’)
requestlng for refund amount of Rs.1,42,58,812/- dlrectly to be granted to Mllltary
Engineering Service (hereinafter MES) who was the recipient of service and the
remaining amount of Rs.6,12,762/- to be sanctioned and paid to the appellant. A Show
Cause Notice F.No.SD-01/04-130/Refund/Hariom/16-17 dated 16/02/2017 (‘the SCN’)

was issued to the appellant asking them to show cause as to how and under what

provision of Section 11B of CEA, 1944 made applicable to Service Tax maiters vide
Section 83 of F.A., 1994, could the refund application filed by the appellant be paid to a
third party; as to how unjust enrichment is not applicable to the refund claim and
whether the appellant had maintained separate accounts for taxable and exempted
services under Rule 6 of Cenvat credit Rules, 2004 (CCR, 2004).

2. In the impugned order, the adjudicating authority has held that the as regards the
claim of Rs.1,42,58,812/-, refund cannot be sanctioned to MES as under Section 11B of
CEA, 1944, refund can be sanctioned only to one who files the refund claim and not to
anyone else. The adjudicating authority has held that the appellant itself had mentioned

in the claim that MES had already reimbursed the amount of Rs.1,42,58,812/- to the.

appellant and thus the claim for Rs.1,42,58,812/- was hit by bar of unjust enrichment
and accordingly this amount has been ordered to be transferred to Consumer Welfare
Fund. As regards the claim of refund amount of Rs.55,767/- towards interest paid, the
adjudicating authority has rejected this claim holding that this payment of interest was'
nowhere related to the payment received from MES. In the impugned order the refund
Qlaim of Rs._5,56,995/— has been sanctioned to the appellant in terms of Notification No.
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* 25/2012-ST dated 20/06/2012 and Section 102 of F.A., 1994 and Section 11B of CEA,

1944 made applicable to Service Tax matters vide Section 83 of F.A., 1994.

3. Aggrieved by the impugned order, the appellant has filed the instant appeal, inter

alia, on the following grounds:

1) The learned adjudicating authority had erred in passing the order u/s 143(3) of

the L.T. Act. The learned authority had erred in not providing the appellant’

reasonable opportunity for submission of information. The-order passed rejecting
refund claim of Rs.1,42,58,812/- and-transferring the same to consumer welfare
fund is totally illegal, incorrect and passed without application of mind as well as
completely erroneous and unjustifiable to the appellant. Thus it is bad in law.

The appellant has also filed an application for condonation of delay by 25 days in filing

the appeal.

4. Personal hearing was held on 04/10/2017 when Shri Rajesh D. Shah, -C.A.
appeared for the appellant and requested to tag another appeal file V2(ST)63/All/2017-

18 of Mis Vijay Construction, being identical matter. The learned CA reiterated the

grounds of appeal and requested for time to submit papers / documents, for which 7

days time was allowed. The appellant submitted letter dated 11/10/2017 reite'rating the
grounds once again and submitting copies of letter dated 17/10/2016 from MES
stipulating all contractors to file refund claim with department requesting department to
refund service tax amount reimbursed by MES directly to MES. It has also been
contended in this letter that unjust enrichment was not applicable as the claim was to

refund the claim directly to MES.

5. | have carefully gone through the impugned order and the grounds of appeal filed
by the ‘appellant. | find that there. is a delay of 25 days in filing of the appeal and the
appellant has filed an application along with the appeal memorandum for condonation of

delay. | allow the application and condone the delay of 25 days in filing of the appeal.-

On merit | find that the exemption in the instant case is by virtue of the provisions of
Section 102 of Finance Act, 1994 that grants exemption for the period 01/04/2015 to
29/02/2016 (both days inclusive) in respect of specified services such as construction,
renovation etc. meant for use other than for commercial purpose and rendered under
works contract to the Government or a local authority or a Government authority. In
terms of sub-section (2) of Section 102 of Finance Act, 1994 refund in available in lieu
of the said retrospective exemption. In the instant appeal, the appellant has disputed the
standpoint of the adjudicating authority for rejecting the reimbursement of the refund
claim amount of Rs.1,42,58,812/- to a third party i.e. M/s MES out of the fotal claim of

Rs.1,48,71,574/- filed by the appellant. The appellant has also challenged the transfer.

of refund claim amount of Rs.1,42,58,812/- to Consumer Welfare Fund as ordered in

the impugned order.




5
V2 (ST)62/A-11/2017-18

6. The appellant.has not pfoduced any evidence in the form of reference to any.

statutory provision, Notification, Circular or Case law to support its challenge against the
order of the adjudicating authority holding that there is no provision under Section 11B
of CEA, 1944 made applicable to Service Tax matters vide Section 83 of F.A,, 1994 to
sanction and pay a portion of refund claim made by one person to a third person who
has not filed the refund claim. The sanction of refund in such a manner cannot be
merely on the basis of the co*nt,ract or mode of transaction between two persons but on
the basis of legal provisions stipulated by law under which such claim of refund is made.
Therefore, | find no reason to interfere in the decision of the adjudicating authority in this
regard.. Further, the adjudicating authority has sanctioned the refund claim of
Rs.1,42,56,812/- to the appellant and transferred the_ same to the Consumef Welfare

Fund on the grounds of unjust enrichment, which is correct and legally sustainable

because it remains an undisputed fact on record that the amount of Rs.1,42,56,812/-
paid by the appellant who is the service provider had been reimbursed to the appellant
by MES who is the service recipient. Thus the burden of tax had been passed on by the
appellant to the service recipient and payment of such amount as refund to the
appellant would clearly amount to unjust enrichment. Therefore, the correct way is to
sanction the said refund amount and transfer the same to Consumer Welfare Fund as
ordered in the impugned order. In view of the above discussions, the appeal filed by the

appellant is rejected.

7. riernat g Eot & 1S 31dieT T TIUERT SURNE s & T e ¥

The appeal filed by the appellant stands disposed of in the above terms.

(3T ATR)
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Date:26/10/2017
Attested

(SK./P,@W
uperintendent,
Central Tax (Appeals), Ahmedabad.

By R.P.AD.

To
M/s Hariom Projects Pvt. Ltd.,
B-301, Shree Balaji Residency,
Near Sangath Silver Apartment,
Sabarmati — Gandhinagar Highway, Motera,
Ahmedabad — 380 005.

Copy to:

~ 1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad (North).
3. The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
/g/l‘he A.C/D.C., C.G.S.T Division: I, Ahmedabad (North).
. Guard File. :
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